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Paul Nelson v Renfrewshire Licensing Board

' Paistey, 59 @utatz013

The Sheriff, having resumead consideration of the cause sustaing the 10, 20 and 3 -Pleas m
L'a;w for the Pursuer; Onaad ultra repels parties’ pleas, and in terms thereof, sustains the
appeal by the Pursuer against the decision of the Defenders dated 29 April 2013; quashes the
de:jsmn of the Defenders finding the gr-nunds of rewew establiched end quashes the
decision of (he Defenders to suspend for & period of 14 days the Pursuer’s licence for the
premises sifuated at and known as The Kelbnrmne Bar, 4 Glasgow Road, Paisley PA1 3QA;
fincls the Pursuer entitled to fhe expenses of the appeal; allows an ac::«-c:-unl: thereof to be

Eivenin aﬁdremits same when lodged to the Audilor of Court to tax and report.

This Summary Application is an appea! by Mr Paul Nelson {“the Pursuer”) against a

NOTE

decision of Renfrewshire Licensing Board (“the Defenders") on 29 April 2013 in Telakion to
the licence of prernises known as The Kelburne Bar, 2 Glasgow. Road, "aisley in respect of
which the Defenders had ordered the euspension of the Premnises Licence for a period of bwo

‘weeks from Tuesday, 30% April 2013,

On 1 May 2013 Sheriff Douglas recalled a fnterim the suspension of the licence pending

determination of the Appeal.



I'heard argument on 10% September 2013 when the Pursuzer was represenled by Mr Flunter,

_ Spliciter, while the Defenders apPEH_rEd by Mr Campbell, Solicitor, It was agreed that the

hearing before me would be a submission-based hearing.

The background ::irct;msian_ces to this Appeal are not in dispule, The Pursuer is the
Premises Licence l';-::ldea: for the public house known as The Kelbume Bar, 4 Glasgi;-W'Rnad,
Paisley. He was granted a lease of the subjecls in November 2012. They had been closed for
about'a year prior to (hat date, He spent four weeks or so renovating the premises before
opeming them to the public, The Pursuer, being the holder of a Personal Licence, was
mnitially named as ihe Premises Licence manager although it was agreed that his senior
employee, David Walker, would act as Imanager and supervisor, that he would obtain a

personal licence and in due course would become nominated on the Premises Licence,

Mr Walker completed a Scottish Personal Licence Holder's training course in January 2013,

as he was required to do, and an application for a perscnal licence was made by him to

Glasgow Llcensing Board, being the authorily for the area in which he resided,

On 60 March 2013 a “lock-in” took place. This occurred when Mr Walker and another
employee, Mr Marshal] Porter, locked themselves into the premises along with several
customers and drank alcohol well after the normal public house dosing time. As a
consequence of this incident Mr Walker and Mr Porler w;—:re dismissed and Mr Walker's

application to Glasgow Licensing Board for a personal licence was withdrawn.






The Pursuer was nof presenl at said “lock-in” nor, apparently, was he aware in advance that
it was to take place. ‘He took swift action when the incident was brought to his attention.
Not only did he dismiss Mr Walker end Mr Porter but on 8 March he appointed Mrs Annc

White, an experienced licensed trade person, as the manager of the premises,

Following upan this incident the hen Chief Constable of Strathelyde Police lodged with the
Defenders a letter dated 2274 March 2013 seeking a review of the Premises Licence in terms
of Section 36(3)(a) and(b) of the Licensing (Scotland) Act 2005. A copy of said letter for

revicw is Item 511 of Process,

In the said letter the then Chief Canstable founded on three incidents in suppori of his
application. Firstly, there was an fncident on 4% January 2013 when, during a routine

licensed premises visit by Police Officers, cocaine mistse was evident in the Gents’ toilets.

On 1+ Febnitary 2013 during a routine police licensed premises visit there were two members
of bar staff on duty and when asked to produce either their personal Heences or raining
records, only one member of staff was able to do so, The male member of staff, Marshall
Porter, could not produce his training records. On this visif and the said vixit on 4* January

2013 the Parsuer was not present and Mr David Walker was on duly,

The “lock-in” on 6% March 2012 was the third ground for review. Again the Pursuer was not

Ppresent.



The review application by the then Chief Constable was intimated to the Piirsuer by, letter
from the Defenders dated 5% April 2013 and on 29% April 2013 a hearing of the Licensing
Board was convened to consider the review application, The Pursuer was Iepresenhéd at

said hearing by Mr Hunter.

Following on the application for review by the then Chief Constable the Delenders’
Licensing, Standards Officer was requﬁcni to prepare a report for the Defm-:élers, whirh he

did by letter dated 3~ April 2013. His report is Itern 5/1.2 of Process.

| was noted by the LICEIJ.B]I‘I.E Standards Officer that when he had visited the said premises
on 15% January 2013 Mr Marshall Porter was able to produce his tratning record.

The: said application for review by the then Chief Constable submitted, firstly, that in terms
of Section 36(3)(a) of the said Act one or more of the conditions to which the Premises
Licence is subject had been breached, namely that at the time Mr Marshall Porter was

working in said premiscs his training record was not on the premises.

The sccond ground of application was that in terms of Section 36(3)(b) of the Act, of lhe fve
licensing objectives specified in Section 4(1) of the Act, there were grounds relative fo four of
these, namely preventing crime and disorder; preventing public nuisance; securing public
safety; and protecting and improving public health, In support of this aspect u_f the

application reference was made ko the three incidents 1o which 1 have referred above.

(



At the said Board mecting on 29 Aprli 2013 the Defenders determined that fhe grounds for
review were established in terms of Section 39{1) of the Act and that it was necessary and
appropriale for the purposes of licensing objectives, in terms of Section 39(1) and (2) of the
Act, that the Premises Licence be suspended for a perind of two weeks from Tuesday, 308

April 2013. It is in relation to this decision that the present appeal was lodped.
The Dafenders’ Board upheld [he grounds of revicw on the basis that there had been a
breach of the mandatory conditions of licence and, separately, that there were grounds

relabive 1o four of the five licensing objectives.

A slatement of reasons by the Delenders dated 17% May 2013 was issued to the Pursuer.

This forms Tem 6/1.1 of Process.

At this stage I should say that 1 am most grateful to Mr Hunter who prepared very detailed

writien submissions, which I have lodged in Process.

The first submission for the Pursuer was that in determining to find that the grounds for
review were established on the basis of the four licensing objectives the Defenders had crred

in law ef separstim exercised their discretion in an unreasonable manner.

The fitst incident referred to in then Chief Constable’s letter was the incident of 47 January

2013 where it is alleged that cocaine use was detected in the Genks’ toflet. There {s no



mention of this incident in the Reasans for Decision and it was agreed by Mr Huntur and Mr

Campbell that this matter could therefore be ignored.

The second incident referred to in the letter by Strathelyde Police was the failure by Mr
Porter to have his training records avaitable at the routine Police inspection on 1 February
2013, Tt was accepted by Mr Campbel] that while it was & breach of the Act, Mr Porter had

indecd undergane the appropriate fraining and had a training record.
The third incident was the “Jock-in” on 6 March 2013.

As Mr Hunter pointed out in his submissions, the lock-in was not-authorised by the Pursuer;
the Pursuer had no knewledge in advance that the lock-in was to take Place; Mr Walker had
had 20 years’ experience in the licensed trade and had previously managed his own
premises in Lanark without any difficulties, so far as the Pursuer was aware, The Pursuer
was therelore entitled to rely on Mr Walker to comply with the Licensing Act; following
upon the lock-in taking place the Pursuer had taken decisive action in dismissing Mr Walker
and Mr Porter; that he had almost immediately thereafter appointed Arme White as
Manager uf the premises; that there had been no further incidents between 7 March and
25 April; that all staff had been retrained and Mrs White had mel with the Licensing
Standards Officer who had reported favourably; and that the premises were now operabing
normally agatn and wml-:: not the source of any concern. This same submission was accepted

by ihe representative of the then Chief Conslable at the meeting on 29% April 2013,



Mr Hunfer .::llsu'submittei and this wes accepted by Mr Campbell, that it was highly
unlikely that there would have been an application for review by the then Chief Constable

had it not been for the inddent of 6% March 2013.

Having regard to these positive features it was submitted that the ljcemu‘ng- Board, in
finding the grounds of review established, had exred in Jaw and the dedision to suspend the
Pursuer’s licence for 14 days was an error in law, an unreasonable exercise of their discretion

and it was also disproportionate.

It could not be said that Pursuer personally had done anything wrong, It could not be said
that he was at fault when an experienced and previously responsible member of staff had

acted of his own volition fo breach the licensing laws,

Mr Hunler submitted this was lantamount to (he Board applying a “strict linbility”

approach, The Statement of Reasons provides:-

“In this regard the Board considered that Mr Nelson, as premises licence holder and
premiscs manager had been responsible for the management of the premises
(notwithstanding he was not required 1o be physically present on the Premises) in terms of
the Act and had failed to discharge this responsibility, having left the de facfo rurming of
them to Mr Walker, who was not a personal licence holder, following upon which the
- incident of 6 March 2013 had cccurred. The Board considered that it was appropriate for

the purposes for the four said licensing objectives to take some step or steps ir terms of



Section 39 of the Act given the particular seriousness of the incident of 6 March 2013 and
having regard also to the incident in early February 2013 {insofar as it related to the keeping
of training records) in that if, although of a less serious nature and which may not in itself
have required such steps to be taken, showed there had been another difficulty in (he
management of the licensed premises since the recent transfer 1o Mr Nelson of the premises

licence and while he was the designated premises manager for the premises”.

Mr Funter submitted that it was clear from this passage from the Statement of Reasons that
the Board had applied a stxict ]1::1]::111I:3.F view in delermining failure on the part of the Pursuer
in upholding the grounds for review. It was clear, he said, from the Statement of Reasons
that the Board regarded the fact that the luck-ﬁl-incident af 6™ March 2013 had occurred ipso
facto comstituted grounds for the review to be uplicld. This constitutes an error in law and
. anunreasonable exercise of discretion, particularly since ;:Lil}[fhe incident of 6 March 2013

could be described as sericus.

Mr Hunter submitted that it would have been a serious matter had Mr Porter not had the
relevant training (i terms of mandatory conditions fixed for the Premises Licence) but it is
clear fmlm the Licensing Standards Officer’s report that he had seen the lrgining records for
Mr Porter and there was only a teehnical I:-re-ach in that Mr Porter did not heve his training

records on the premises when the Police attended on 1+ Tebruary 2013.

Consequently, the only matter which the Board could have relied upon in upholding the

grounds for review was the “lock-in®.



Mr Hunter referred me to Sokai v City of Glosgow Licensing Board (1999) SLLP 12 and the
Passage at page 22 of Sheriff Kearney's judgernent, “Hy n&upﬁng the pretise that error by the
pupil should generally be afiributed to incompetence of the leacher, the Bomyd wore making an

unwarrantable inference and therefore exereising their discretion tn an unreasomable manner”.

Mr Hunter submitted that that is what the Board has done in this case. The error of Mr
Walker in hosting a lock-in is attributed fo Ihe-Fursuer as a larger management failing,
notwithstanding Lhat there was no challenge lo the Pursuer's own assertion that Mr
- Walker’s action was 1mauthorised and was known by him to he mﬂawfui ﬁ;ccnrd'mgljr,

submitted Mr Humnter, before the grounds for review could properly be established for the

purposes of Section 39 on the licensmg objective, the Beard ought to ha;vf.a had regard to
- What the Premises Lir_';ance holder did or fafled to do to prevent such an event occurring, and

further, what steps had been taken by him to address the matter once the concern arose.

In support, Mr Hunter also referred me to the decision in Lid! UK Gmbh v City of Glasgomw

Licensing Board (2013) CSIH 25 and in particular fo paragraph 35.

Having quoted part of paragraph 35 Mr Hunter submitted that the Board did not apply this
test in considering whether or not to uphold tht grounds of reviéw as Ihieir delermination
was wholly concerned with past events, While he accepted that fhe Board was entitled to
aesess the information before it, attach weight to it and then exercwé their discretion in
reaching a decision, the Statement of Reasons disclosed that the Board failed to apply 1the

test correctly. In perticular Lhe Statement of Reasons discloscs that the Board did not have
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| regard to the submission that the Pursuer had takern ducisive action, Including the
appointment of an expuﬁmnedl Bar Manager, and the information from the Police that there
had been no subsequent incidents until after they had determined to uphold the grounds of
review on the basis of the licensing Inban:l:iwz—s. Thel Board we-rc-mﬁlled to have regard to
these peints only insofar as they were considering what the “necessary and appropriate”
course of ection was o take in terms of Section 39(1}. The approach taken by the Board is

not the correct approach and by doing so the Board erred in law.

Separately, the Board exercised their discretion unreasonably by failing to attach any or
suffident weight 1o the material facts, namely the steps taken by the Pursuer, in their
consideration of the grounds of review as opposed to only mnsiderin-g thern during the
course of their consideration of what steps were “hecessary and appropriate” in the light of

the decision they had made.

I was also submitted that the Board had erred in law in upholding the grounds of review on
the basis of the {our licensing objectives; (a) preventing crime and disnrd;ar, (b) preventing
public nuisance, (¢} securing public safety; and {d) prolecting and imprayving public heallh
ag the Statement of Reasons disclosed no attempt tv identify the parﬁculall concerns and
decisions of the Hoard in finding inconsistencies with each cl-f the four licensing objectives .
referred to. Each of the licensing objectives is dilferent and their considerations may not

always averlap.
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It was submitted that the decision.of Ihe Board was not one which a reasonable Board would

have reached (Latif v Matherwell District Licensin % Board, 1994 SLT 414),

Mr Hunter’s second submission was that in determining to find the grounds for review
eatablished on the basis of breach of conditions of the Premises Licence the Defenders erred

£f separakim exercised their discretion in an unreasonable manner,

"The Statement of Reasons disclosed that the Board upheld the grounds of review on the
basis of a breach of condition of the Premises Licence under reference to the mandatory

. nundil:inﬁ 6(2A) only, that is to say the failure to exhibit a training record for Mr Porter on 1=

Fchruar}r 2013.

It wag agreed that this was a minor or technical breach of the iegislation since there was no
suggestion belore the Board that Mr Porler had not been trained and it was clear from the

Licensing Standard Gfficer's repor! that the training record had been pr-uduced previously,

The Board, essentially said in their Statement of Reasuns that they would not have proceeded
to grounds for review based on this matter alone. ‘I'he breach of the condition however is
. stated a8 an individual finding m establishing the grounds for Teview and on the basis that a
“forward looking” test ¢hould be applied in review i'lea:mgs (as per the dedsicn in Lidl), this

ground for review is not madé ouk.
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The third submission by Mr Hunter was that esfo lhe Defenders were entitled to determine
that the grounds for review were established, the Defenders erred in law ef separabim acted In
a disproportionate manner by suspending the Pursuer’s licence for a period of two weeks

from 29% April 2018,

In support of this submission Mr Hunter suggested that it was impossible 1o conclude that
the determination of the Board to suspend the licence was anything other than an intention

o impose a fmancial penalty on the Pursuer.,

He pointed out that the any sanction impased by the Board under Section 39(2) of fhe Act
muist be “necessary or approprate” as set forth in Section 39(i). He then referred me to

paragraphs 41 and 42 of Lid!.

Perhaps anticipating Mr Campbell's argument, Mr Funter submitted that there was no
suggeslion in the opinion of the Conurt in Lid! that the Court’s view of suspension should be
limited to cases of “one failed test purchese”. Paragraphs 41 and 42 are clearly intended for

wider application and he submitted that the rafiz of this case, in relation to suspensions, is
that the Board must have in mind a carrective purpose to achieve and that suspension could
be "neceasarly and appropriate” for the furtherance of the lilcmsing objectives if the Board
disclosed what the rationale behind itis. In the present case they do not do so and Lherefore

£all into error,
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Mr Hunter also submitted that the ratio of Lidl suggested that suspension of a licence might
be appropriate to give the licence holder time 1o remedy those miatters which were of
concemn. In the present case, however, no matters were identified to he Board during the
coutse of the review hearing which might have required (g be remedied during Ihé period of
suspensiorR. Mr Walker and Mr Porter had been dismissed, a responsible manager in the
person of Anne White had been appointed and the Chief Constable accepted that there were

now no matters of coneern.

Mr Humler said that in (he course of his submission to the Board he had pointed out that
even a closure of two weeks was likely to result in the permanent closure of the premisecs

and this would certainly be a dispropartionale outcorne in all the circomstances,

Separately, Mr Hunter also submitted that the decision to suspend the licence was
disproportionaie in all the circumstances of the case. The Pursver has a proprietary right in
the licence which is to be protected in terms of Article 1 of the European Corventon of
Huoman Rights and that that right may only be inlerfered with if the interference is

proportionate.

Suspension can be proporlionate. IF there is a comective purpose ta be achieved and if it
were in the public inferest that the premises were nat trading while this purpose is achieved,
suspeasion might be a proportionate response, In this case, however, no such purpose is

identified by the Board.
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The premises had reguired to be closed for a l:;ericd of one day until the f‘ursuex’s agents
had appeared before Sheriff Donglas and had the suspension recalled ad inferim. Mr Hunter
referred me to Sheriff Principal Stephen’s decision in Tesco Stores Limited o Midlothian
Licensing Board, 2012 SCLR 575 wherte at paragraph 75 {in djscussingl; the need for itnmediate
suspenston of a licence) Sheriff Principal Stephen stated “T qccept that there may be instances
where an immediate suspension of the licence is necessary for the ;-aurpuse of dealing with public
protection and public order conicerns. However, these issues were entirely absent in the present case

and are likely to be absent in a significant mumber of cases heard by the Board”.

Finally, Mr Hunter submitied that the Defenders had erred inl law in providing Reasons
which were inadequate and which provided no adequate explanation of the basis of their
decision. He teferred me lo the well-known case of Wordiz Property Cnm;-mny Lid. v The
Eecrefaﬁr of State for Smf!ar;d, 1984 SLT 345, and, i:mtth‘mg this case into a licensing context,

Ritchie v Aberdeen City Council, 2011 SC 570,

Mr Campbell for the Defenders referred me to the said decisions in Tesco Stores Limited v
Midiothian Licensing Board and Lidl UK Gmbh v City of Glasgow Licensing Boerd. He siressed
these are not close to being in point on the facts since both of these cases avose from test

purchases. Furthermore, Lidl was a massive company which had spent a lot of money

. putting safeguards tn place regarding the sale of aleohol They provided training for staff,

both internal and extemnal I:mmmg,. and also provided refresher tr:;":jrdng. They had a
“Challenge 21" policy in place. The only problem had been that on the day in question there

had been a glitch when one employee did not follow the correct procedurc. Mr Campbell
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submitted that selling alcohol to a 16 year old s not a deliberate flonting of the law
(although I assume he. meant that in the circumstances of that case there was no stgpeshon
that the employee had deliberately flouted the law). Bven the Licensing Board had accepled

Lhat Lidl's procedures were adequate.

He pointed out that in the present case the Pursuer at the time of the “lock-in” on 6 March
was the licence holder and the Premises Manager, While he accepted that the Pursuer did
not require to be in the prer:ﬁses- all of the fime, the Pursuer had decided ko put in place a
duty manager who did not hold a Premises Licence at the Hme mluil, accordingly, the Pursuer
should not have relied on Mr Walker for the day-to-day running of the business. This point
is made by the Beard at the fuot of page 4 of the Statement of Reasons. The Pursuer had
been respcmlsfble for the management of the premises ;md had failed to discharge this

_responsibility having left the dz fucto running of the premises lo Mr Walker,

Mr Campbell accepted that Anne White did hold a Personal Licence and also that the

information before the Board was that the premises were now operaling satisfactorily.

- _Referring again to the decision in Lidfl, Mr Campbell suggested that it was clear that the
licence holders had done everything they could to ensure there was no underage drinking

and that it was accepted there was no fault on the part of the leencees,

-Mr Camphell submitted that the decision in Sokaf was of no assistance as there was no due

diligence defence available. ' j
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He noted that Mr Fluntcr had taken the view that the Board could not have founded on
material before them and found that the grounds for review were established. He pointed
out, however, that the Board were given a latter from the Police which hard set out four of
the five licensing objectives and if the premises were being used as a “lack-in” on 6 March,
then four of those five objectives had been breached. Clearly, therefore, grounds for review

were egtablished in view of the imformaton from the Police,

Referring to Section 36(3) of the 1995 Act, Mr Campbell submitted it was clear lhat one or

more of the licensing cbjectives had been breached, and he pointed out that the Pursuer had

“accepted that the absence of the Training Record for Mr Porter on 1 February 2013 was a

licensing breach, albeit a minor breach.

Referring to Séction 39 of the Act, Mr Campbell accépted that the Statement of Reasons had
to be intelligible. He referred me to the said case of Ritclic v Aberdeen City Covmeil, supra, and

to Mirza v City of Glasgow Licensing Baard, 1936 5C 450,

He submitted thak where there has been a serious incident and where there is the issue of

fubure proofing your decision, Lid! is of no assistance as it is restricted Lo lest purchase cases

only.

Mr Campbell sugpgested that Mr Hunter's approach that Lidl should be applied universally

had several implications. He submitted that, hypnlbetir-:a]l}r, if a licence holder allowed a

number of serlous incidents bo occur on Lhe premises, on there being an application for

{
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review, the licence holder would be able to bring in a new manager and say that the place
had been cleaned up, Any such corrective action would mearn that s Licensing Board had no
power to tmpose any of the sanctions in Section 39. He said it was nol utncommon for
licenee holders to say to the Board that they were accepting that there had been a pmlblem in

the past and that those problems had now been sorted out.

Agoin, hypothetically, he suggested that if the Pursuer had been involved in the “lock-in”
and had then resigned as Duty Premises Manager and lefi the running of the business to
Mrs White, it would be wrong that the Board would have its hands tied and would not be

able to take steps to deal with the transgressions which had occurzed.

He suggested that if I held Dhat the steps taken by the Board were excessive and I decided
that the appropriate step would have been to give a written waming, then, if Mr Hunter's

| argument were correct, that would also be open to challenpe.

Mr Campbell referred to Answer 6 of the Record and the averments regarding the breach of
Conditicn 6{2A) of the Mandatory CondiHons set gul in Schedule 3 to the Act. He submilted
that this incident, along with the “Jock-in”, were matters which entitled the Police to apply
for a review and the Board’s response was not disproportionate, a]i;huugh he did accept that
it was unlikely mattthi:a Police would have asked for a review if I:hz; absence of Mr Porter’s

Training Record was the only incident.
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In cuncluaiun, Mr Campbell submitted that in the event of my deciding the Appeal should
succeed, I should refer the matter back to the Board, In support of this submission he

referrad me Lo the decision in-RnnacImn v Renfrew Districk Courctl, 1991 SLT 625,

DECISION

It is accepted that the Statement of Reasons makes no mention of the incident of £ Jarmary
2013 when, apparently, there was evidence of Cocaine use in the Gent's toilets. By
agreement of the parlies, thig alleged incident falls to be ignored, although it is the first

ground for review in Lhe letter from the then Chief Constable of Stra thelyde Police,

It is also agreed (hat the absence of Training Records for Mr Porter when the Police visited
the premises on 1 February 2013 could be treated as a technical breach of the Premises

Licence, and by itself would not have prompted an application for review,

The “lock-in” on 6 March 2013 was a very serious matiter and there is no doubt that it was

this incident which prompted the application for review from Strathclyde Police.

The fxst submission by-Mr Hunter was that in determining to find the grounds for review
eslablished on the basis of the four licensing objectives, the Defenders erred in law e

separatim exercised their discretion in a unreasonable manner,
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Entitlement to apply for a review of a Premises Licence is found in Section 36 of the 2005

Act, the relevant sub-sectioms of which are:-

“{1) Any person may app]};r to the appropriate Licensing Board in respect of any licensed
premises in relaﬁﬂln to which a premises licence has effact for a review of the licence
on any of the génunr:]s for review.

* (3) The grounds for review referred to in sub-secton (1) are;:-
(a} that one or more of the condilons 6o Wihic-h the premises lcence is subject has been
breached, or

(b) Any other ground relevant to one or more of the licensing objectives”.
The Licensing Objectives are 1o be found in Section 4(1) of the Act which states:-

“(1) For the purposes of this Act, the licensing objectives are —
(a) preventing cvime and disorder, |
(b) securing public safuty,l,
{c) preventing public nouisance,
(d) protecting and improving public health, and

(e] prolecting children from harm®,

The letter applying for the review of the Premises License from Lhe then Chief Constable,
Noe.5/1 of Process, claims that in terms of Section 36(3)(s) of the Act, one or mcre of the

conditions to which fhe Premises Licence is subject has been breached by the fajlure tD_have
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Mr Porter’s Training Record on fthe premises at the time of the Police visit on 1 Fﬂhl'llé.rjl’

2013,

The said letter also makes application for review in terms of Section 36{3)(b) of the Act ion
grounds relative to licensing objectives (a) to (d) inclusive. In support of this ground,
reference is made to the failure to display Mr Porter's Training Record and the “lock-in” on

6 March 2013 and alsc, the alleged incident on 4 January 2013.
Section 39(1) of the Act states:-

-"[1} At a review hearing in relation to any premises licence, the Licensing Board may; if
satisfied that a ground for remri;ew is established (whether or not on the basis of a,hjr
circumstances alleged in the premises licence review proposal or application considered; at
the hearing) take such of the steps mentioned in subaecﬁ.un (2:.' as the Board considers

nceessary or appropriate for the purposes of any of the licensing vbjectives”.

The dedistons In Tesco Stores Lid v Midlothian Licensing Board and Lidl UK Gmbk v City of |
Glasgow Licensing Board, supre, arose from a failed test purchase, 1'1‘11& Pursuers in both cases
had thorough and satisfactory meastires in place designed to prevm-nt the sale of alcohol 1o
underage purchasers. Notwilhstanding these thorough safeguards, there was one incidént

_in each store of a sale to an underage person caused by a failure on the parl of an empleyee.
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In the present case it seems to be accepled that the Pursuer was not aware that the “lock-in”
had taken place until after the evenl;]whm he moved swiftly and decisively to sarck the two

offending employees and to put in place a very experienced manager.

It seems to be accepted that between 6 March and 29 April 2013 the premises had been run
properly and within the licensing laws. The Licensing Standards Officer had no criticism of

the way in which the premises were run after Anne White became manager.

It also seems to be accepted {in the sense that Mr Campbell did not contradict the Pursuer's
submission) that up untl 6 March 2013 Mr Walker appears to have been a competent and
_ reliable licensed trade employee and there was nothing in his past, so far as the Pursuer was

concerned, which would have prompted any criticism of the Pursuer for employing him.

Itmight well be said that the incident of 6 March 2013 was “an aberration” on the part of Mr

Walker for which, clearly, the Pursuer could not be held directly responsible,

' 1should stay at this slage that I disagree with Mr Campbell’s submission that the decision in
Lidl is “fact restricted” and that it only applies lo cases where there has been a failed test

purchase, [tis clear from the decision, that if ia not so restricted.,

The cases of Tesco and Lid! to which I was referred have ane major aspect In common, that .
there was no criticism of the Pursucrs. They, themselves, had done nothing wrong, In each

case the fault or error was that of an employee, The same point could be made in relation to
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the case before me. The Pursuer was not present at the “lack-in” and he was not present
.when cither of the earlier incidents occurred. 1t was accepled by the Board that he did not
require to be present and, therefore, it was clear that there should have been no criticism

whatscever of the Pursuer,
Paragraph 10 of the Statement of Reasons states:-

Decisions taken;

“The Board found me_gtuund for review under Section 36(3)(a) of the Act established in that
mandatory condition 6(24) of the licence relating lo the keeping on the premises of trainfmé
records had been breached and also found the ground for review under Seclion 26(3)(b) of
the Act establish;ad in tha-t a ground relevant to the licensing objectives of preventing crime
and djst.;rder, prevenhing public’ nuisance, securing public safety and protecting and
impruving public health-had been madé out. The Board suspended the premises licence for

a period of two weeks as appropriate for the purposcs of these licensing objectives”.

Patting to the side for the moment the lack of specification in the paragraph abave the Board
has ignored the accepted position that the Pursuer was not present when any of the three
matters referred to in the applic;ltion for review occurred. The Board abviously considers
that the Pursuer has been in some way at fault in Ictting these incidents oceur when, in fact,
they had occurred while the premises were under the control of Mr Walker, who was ab the

time apparently a trusted employee



In the third paragraph of the Reasons for Decision it is stated “Fowever, the Board were
concerned that the managemnt of the premises since Mr Nelson had taken them over,
 particularly in relation to the events of 6 March 2013 as dekailed in the review application,
had fallen well below the sl"and-ard expected of premises licensed for the sale of alcohol in
Renfrewshire. The Board considered that the failures in the m-mlagement of the premises

which had allowed the events of 6 hMarch 2013 to ooour were serious”.

Later in paragraph 3 of the Reasons for Decision it is stated “In relation to Mr Hunter's
particular submission that Mr Walker’s character had changed since early 2013, the Board
dlid not accept this as a reason for not taling any steps under Section 39 of the Act. In Ihis
regard, the Board considered that Mr Nelson, as premises licence holder and E;rm-nises
manager, had been responsible for the management of the premises (notwithstanding he
was not required to l:l-e physically present upun the premdses) In terms of the Act and had
failed to discharge this responsibility having I-eft the de facfo running of them to Mr Walk&,
who is not a personal licence hlulder, following upon which the incident of 6 March 2013 had

occurred”,

I agree with Mr Hunter that it is clear from those parts of the Statement of Reasons which I

have quoted above, ihat the Board has adopted a “strict liability” or “absclute liability”

[t |

It is clear from the decision with Lidl that this is not the correct approach. “While a

approach.

Licensing Board necessarily has to consider the earlier factual allegations tpon which the

{
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application or proposal for review is madle, the PTI;I'EE‘SE of review is essentially forward
looking. It involves examining whether the continuance of the premiscs licence in issue,
without faking any of the steps listed in Section 39(2), would be inconsisient with
endeavouring to achieve Lhe licensing objective in question. The process of review is not
directed to imposing a penalty in respect of some past event, which is not likely to recur to

an extent liable to jeopardise the licensing objectives in question” (Lidl paragraph 35).

The Board did nol apply this test when considering the grounds for review. The Board
concentrated solely on past events and ‘determined that-the incidents of 1 ¥ebruary and 6

March 2013 were the fault of the Pursuer for which he should be punished.

The first step in the process is for the Board to determine whether a grournd for review has
been established. In circumstances where it is agreed that the failure to display Mr Porter's
training record on 1 February 2013 W-EE a technical breach and which would not have
prompied an application for review I congider that the Board's treatment of the incident of 6
March 2013 di-scluses'én error of law in the interpretation of the Act and I therefore accept
the first submission by the Pursuer that the Delenders have erred in law et-aepm'ﬂﬁm
exercised their discretion in an unreasonable manner, It cannot be said that the Pursuf.-r by
any act of omnission or commission on his part comprornised any of the four licensing

objectives specified in the application for review by the then Chief Constable,

Mr Campbell supported the approach of the Board when it was said in the Statement of

Fensons {at page 4) that the Pursuer had been 1esponsible for the management of the



. premises and failed to discharge this respansibility since he had left the nunning of the

premises to Mr Walker. This, of course, compleiely ignores the fact that up until § March
2013 the Pursuer, apparently, had no reason 1o doubt Mr Walker would be anything other
than 2 responsible manager, and the Board certainly had no information to suggest prior to &

March 2013 that the decision to 'appuint Mr Walker as manager was a had decizion.

Each case must lurn on its own -facta and circumstances, buk Mr Campbell's hypothetical
situation proceeds om a false premise. He submitted mat,-hy'puﬂleﬁcall}r, if a licence holder
allowed a number of serious incidents to occur, he might be able to bring in a new manager
and say that he has undertaken corrective action. The dashrmtun between that hypothetical
situaticn and the case before me, of course, is that it cannaot be said that the Purser allotwed

any serfous incident ko occur. 1t was not the Pursuer but Mr Walker who had been involved

in the “lock-in”.

Another difficulty for the Defenders, and this relates also lo e fourth submission by Mr

Hunter and his reference to the decision in Wordie Property Company Ltd. v The Secrefary of

_ Stale for Scotland, Supra, is that lhe Board do not make dear whether it is one or all of the -

four licensing objectives which were cnmprcnﬁar;-d by the incident on f March 2013.
Certainly, Lhe [eter from the then Chiel Constable specifies four of the five objectives from
Section 4(1) af the Act but in the Statement of Reasons the Board do not look at thesc
objectives individually and then state if, and in what way, the objective was breached or

compramised.
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Thave dealt with Mr Hunter's second submission in dealing with his first submission.

Esto, I am wrong in the view [ have expressed and Lhe Defenders were entitled to determine
that the grounds for review were established, it is perfectly clear from the decision jn Lial

that the suspension of the Pursuer’s licence for a period of two weeks was disproportionate.

Paragraphs 41 and 42 of the decision in Lid! support the Pursuer's mhmissinns- that the
purpose of suspension is to give the licence holder the opportunity of rectifying any defects
or tiking steps to promote compliance w11:h licensing legislaton which can be remedied
during the period of suspenision. There are no such i=sues in this case. The issues which
required to he remedied were remedied by the Pursuer taking the skeps which have been
identified on 7 and & March 2013 and there was nolhing outstanding which he required to
do. Inany cvent, the Board erred in law by failing to identify any purpose or matter which

- required to be remedied during the pericd of suspension.

Sherift Primﬁpai Stephen in Tesco Stores Lid., was critical of the Licensing Board imposing
suspension with immediate effect. As 2 matter of general pra;:ﬁ:e I H:ﬁn.klit iz wrong thata
Board shnuIril order s-uapmsiun immediately or even, as in the present -::ase, the fellowing -
day. In this case the Pursuer suffered one day’s loss of trading but if a Licensing Board were
to meet, for example on a Thursday, before a Iong hniida}r weekend it might be difficull, if
not impossible {or the licence holder to make an application irruﬁedialeljr for an interim recall
of the suspension of the licence. In that situation a licence holder might not be able 1o trade

for a period of four or five days which could be a dracomian penalty, particularly in a
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situation where, ultimately, an appeal to the Sheriff Principal or Sheriff against the Board's

decisjon is successful.
The fourth submission by Mr Funler related to the inadequacy of the reasons.

" In paragraph 3 of the Reasons for Decision the Board stated that the failures in the
management of the premises were serious without actually specifying what those failures

WeETe.

The reasons do not disclose why any or all of the events which occurred at the premises
bring into play any of the four licensing objectives referred to. There has to ke a clear link
between the failures and which, if any, of the licensing objectives becomne engaged. It cannot
be assumed that each of the three incidents (assuming, for the moment, that all three were
deemed to be sullicienfly sericus to justify the application for review} engage all lour

objectives. '

Since the purpose of suspension is a corrective purpose then ne such corrective purpose is
si:e-:iﬁed in the Statement of Reasons. This might entitle the reader to conclude that the

purpose of the suspension was a finandal penally but that has not been made clear,

Section 131(5) of fhe Act stales the three options open to the Sheriff Principal ‘or Sheriff when

upholding an appeal against a Licensing Board's decision, These are {8) remit the case back

to the Licensing Board for reconsideration of the decisicn, (b) reverse the decision, or {¢)
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make, in substitubion for the decision, such other decision as the Sheriff Principal or Sherifl
considers appropriate, being a decision of such nature as the Licensing Board could have

made.

Unsurprisingly Mz Campbell invited me, in the event of my susteining tl'Le appeal, to remil
the case back to the Licensing Board for reconsideration, I do not think that 'r;uu;u]d Serve any
useful purpose. 1have lherefore allowed the appeal, quashed the finding that the grounds
of review were established and quashed 1he decision to suspend the Pursuer’s licence for a

period of 14 days.
Ranachan does not apply In Lhis situation. I have held that the Defenders erred in law ef -
separabim exercised their discretion in an unreasonable manmer, I have also held that the

Statement of Reasons is inadequate. This is entirely differént from the situation in Renachen.

It was agreed that Expenses should follow success and I have awarded the expenses of the

Aprpeal to the Pursuer.

B



